
TINKER v. DES MOINES INDEPENDENT 
COMMUNITY SCHOOL DISTRICT 

Supreme Court of the United States, 1969. 
393 U.S. 503. · 

MR. JUSTICE FoRTAS delivered the opinion of the Court. 
Petitioner John F. Tinker, 15 years old, and petitioner Christopher 

Eckhardt, 16 years old, attended high schools in Des Moines, Iowa. 
Petitioner Mary Beth Tinker, John's sister, was a 13-year- old student in 
junior high school. 

In December 1965, a group of adults and students in Des Moines held 
a meeting at the Eckhardt home. The group determined to publicize their 
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objections to the hostilities in Vietnam and their support for a truce by 
wearing black armbands during the holiday season and by fasting on 
December 16 and New Year's Eve. Petitioners and their parents had 
previously engaged in similar activities, and they decided to participate in 
the program. 

The principals of the Des Moines schools became aware of the plan to 
wear armbands. On December 14, 1965, they met and adopted a policy 
that any student wearing an armband to school would be asked to remove 
it, and if he refused he would be suspended until he returned without the 
armband. Petitioners were aware of the regulation that the school authori
ties adopted. 

On December 16, Mary Beth and Christopher wore black armbands to 
their schools. John Tinker wore his armband the next day. They were all 
sent home and suspended from school until they would come back without 
their armbands. They did not return to school until after the planned 
period for wearing armbands had expired-that is, until after New Year's 
Day. 

[The district court dismissed the complaint for an injunction enjoining 
the school officials and the school district from disciplining the children. 
The Eighth Circuit en bane affirmed by an equally divided court.]. We 
granted certiorari. 

I. 

The District Court recognized that the wearing of an armband for the 
purpose of expressing certain views is the type of symbolic act that is 
within the Free Speech Clause of the First Amendment. As we shall 
discuss, the wearing of armbands in the circumstances of this case was 
entirely divorced from actually or potentially disruptive conduct by those 
participating in it. It was closely akin to "pure speech" which, we have 
repeatedly held, is entitled to comprehensive protection under the First 
Amendment. 

First Amendment rights, applied in light of the special characteristics 
of the school environment, are available to teachers and students. It can 
hardly be argued that either students or teachers shed their constitutional 
rights to freedom of speech or expression at the schoolhouse gate. This has 
been the unmistakable holding of this Court for almost 50 years. In Meyer 
v. Nebraska * * *, this Court * * * held that the Due Process Clause of 
the Fourteenth Amendment prevents States from forbidding the teaching 
of a foreign language to young students. Statutes to this effect, the Court 
held, unconstitutionally interfere with the liberty of teacher, student, and 
parent. See also Pierce v. Society of Sisters. 

* * * 

On the other hand, the Court has repeatedly emphasized the need for 
affirming the comprehensive authority of the States and of school officials, 
consistent with fundamental constitutional safeguards, to prescribe and 
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control conduct in the schools. Our problem lies in the area wher 
students in the exercise of First Amendment rights collide with the rule: 
of the school authorities. 

II. 

The problem posed by the present case does not relate to regulation f 
the length of skirts or the type of clothing, to hair style, or deportment. ~t 
does not concern aggressive, disruptive action or even group demonstra. 
tions. Our problem involves direct, primary First Amendment rights akin 
to "pure speech. " 

The school officials banned and sought to punish petitioners for a 
silent, passive expression of opinion, unaccompanied by any disorder or 
disturbance on the part of petitioners. There is here no evidence whatever 
of petitioners' interference, actual or nascent, with the schools' work or of 
collision with the rights of other students to be secure and to be let alone. 
Accordingly, this case does not concern speech or action that intrudes 
upon the work of the schools or the rights of other students. 

Only a few of the 18,000 students in the school system wore the black 
armbands. Only five students were suspended for wearing them. There is 
no indication that the work of the schools or any class was disrupted. 
Outside the classrooms, a few students made hostile remarks to the 
children wearing armbands, but there were no threats or acts of violence 
on school premises. 

The District Court concluded that the action of the school authorities 
was reasonable because it was based upon their fear of disturbance from 
the wearing of the armbands. But, in our system, undifferentiated fear or 
apprehension of disturbance is not enough to overcome the right to 
freedom of expression. Any departure from absolute regimentation may 
cause trouble. Any variation from the majority's opinion may inspire fear. 
Any word spoken, in class, in the lunchroom, or on the campus, that 
deviates from the views of another person may start an argument or cause 
a disturbance. But our Constitution says we must take this risk; and our 
history says that it is this sort of hazardous freedom-this kind of 
openness-that is the basis of our national strength and of the indepen
dence and vigor of Americans who grow up and live in this relatively 
permissive, often disputatious, society. 

In order for the State in the person of school officials to justify 
prohibition of a particular expression of opinion, it must be able to show 
that its action was caused by something more than a mere desire to avoid 
the discomfort and unpleasantness that always accompany an unpopular 
viewpoint. Certainly where there is no finding and no showing that 
engaging in the forbidden conduct would "materially and substantially 
interfere with the requirements of appropriate discipline in the operation 
of the school," the prohibition cannot be sustained. 

In the present case, the District Court made no such finding, and our 
independent examination of the record fails to yield evidence that the 

II 
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school authorities had reason to anticipate that the wearing of the 
armbands would substantially interfere with the work of the school or 
impinge upon the rights of other students. Even an official memorandum 
prepared after the suspension that listed the reasons for the ban on 
wearing the armbands made no reference to the anticipation of such 
disruption. 

On the contrary, the action of the school authorities appears to have 
been based upon an urgent wish to avoid the controversy which might 
result from the expression, even by the silent symbol of armbands, of 
opposition to this Nation's part in the conflagration in Vietnam. * * * 

It is also relevant that the school authorities did not purport to 
prohibit the wearing of all symbols of political or controversial signifi
cance. The record shows that students in some of the schools wore buttons 
relating to national political campaigns, and some even wore the Iron 
Cross, traditionally a symbol of Nazism. The order prohibiting the wearing 
of armbands did not extend to these. Instead, a particular symbol-black 
armbands worn to exhibit opposition to this Nation's involvement in 
Vietnam-was singled out for prohibition. Clearly, the prohibition of 
expression of one particular opinion, at least without evidence that it is 
necessary to avoid material and substantial interference with schoolwork 
or discipline, is not constitutionally permissible. 

In our system, state-operated schools may not be enclaves of totalitar
ianism. School officials do not possess absolute authority over their 
students. Students in school as well as out of school are "persons" under 
our Constitution. They are possessed of fundamental rights which the 
State must respect, just as they themselves must respect their obligations 
to the State. In our system, students may not be regarded as closed-circuit 
recipients of only that which the State chooses to communicate. They may 
not be confined to the expression of those sentiments that are officially 
approved. In the absence of a specific showing of constitutionally valid 
reasons to regulate their speech, students are entitled to freedom of 
expression of their views. * * * 

In Meyer v. Nebraska, Mr. Justice McReynolds expressed this Nation's 
repudiation of the principle that a State might so conduct its schools as to 
"foster a homogeneous people." * * * In Keyishian v. Boar<J, of Regents [in 
1967], MR. JUSTICE BRENNAN, speaking for the Court, said: 

" 'The vigilant protection of constitutional freedoms is nowhere more 
vital than in the community of American schools. '* * * The class
room is peculiarly the 'marketplace of ideas.' The Nation's future 
depends upon leaders trained through wide exposure to that robust 
exchange of ideas which discovers truth 'out of a multitude of 
tongues, [rather] than through any kind of authoritative selection." 

The principle of these cases is not confined to the supervised and 
ordained discussion which takes place in the classroom. The principal use 
to which the schools are dedicated is to accommodate students during 
prescribed hours for the purpose of certain types of activities. Among 
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those activities is personal intercommunication amon~ the studei:it~. This 
is not only an inevitable part of the process of attendi~g ~chool; It IS also 
an important part of the educational process. A student s rights, therefore, 
do not embrace merely the classroom hours. When he is in. the cafeteria, 
or on the playing field, or on the campus during the autho:1zed hours, ?e 
may express his opinions, even on controversial subjects like ~he c~nfhct 
in Vietnam if he does so without "materially and substantially mter
fer[ing] with the requirements of appropriate discipline in the operation of 
the school" and without coIIiding with the rights of others. But conduct by 
the student, in class or out of it, which for any reason-whether it stems 
from time, place, or type of behavior-materially disrupts classwork or 
involves substantial disorder or invasion of the rights of others is, of 
course, not immunized by the constitutional guarantee of freedom of 
speech. 

Under our Constitution, free speech is not a right that is given only to 
be so circumscribed that it exists in principle but not in fact. Freedom of 
expression would not truly exist if the right could be exercised only in an 
area that a benevolent government has provided as a safe haven for 
crackpots. The Constitution says that Congress (and the States) may not 
abridge the right to free speech. This provision means what it says. We 
properly read it to permit reasonable regulation of speech-connected 
activities in carefully restricted circumstances. But we do not confine the 
permissible exercise of First Amendment rights to a telephone booth or 
the four corners of a pamphlet, or to supervised and ordained discussion in 
a school classroom. 

If a regulation were adopted by school officials forbidding discussion 
of the Vietnam conflict, or the expression by any student of opposition to 
it anywhere on school property except as part of a prescribed classroom 
exercise, it would be obvious that the regulation would violate the consti
tutional rights of students, at least if it could not be justified by a showing 
that the students' activities would materially and substantially disrupt the 
work and discipline of the school. In the circumstances of the present case, 
the prohibition of the silent, passive 'witness of the armbands,' as one of 
the children called it, is no less offensive to the constitution's guarantees. 

As we have discussed, the record does not demonstrate any facts 
which might reasonably have led school authorities to forecast substantial 
disruption of or material interference with school activities, and no 
disturbances or disorders on the school premises in fact occurred. These 
petitioners merely went about their ordained rounds in school. Their 
deviation consisted only in wearing on their sleeve a band of black cloth, 
not more than two inches wide. They wore it to exhibit their disapproval 
of the Vietnam hostilities and their advocacy of a truce, to make their 
views known, and, by their example, to influence others to adopt them. 
They neither interrupted school activities nor sought to intrude in the 
school affairs or the lives of others. They caused discussion outside of the 
classrooms, but no interference with work and no disorder. In the circum-
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stances, our Constitution does not . . 
their form of expression. permit officials of the State to deny 

* * * 
Reversed and remanded. 

[MR. JUSTICE 8TEWART's and MR J 
are omitted.] · USTICE WHITE's concurring opinions 

MR. JUSTICE BLACK, dissenting. 

The Court's holding in this case h . 
entirely new era in which th us ers m what I deem to be an 
"officials of state supported bel_powher to _control pupils by the elected 

pu 1c sc ools ,., * * '' · th u · · 
in ultimate effect transferred to the Su C m : . n~ted States is 

. f · preme ourt. · :;< "' Ordered to 
:~l~~e r;;:c:::t~!s!:: ::ands in schoo~ by the elected school officials 

state authority to do so, apparently only 
seven out of the school system's 18 000 pupi'ls d l'b t 1 l'. d t b 

d O d f 
. . , e 1 era e y re1 use o o ey 

the or er. ne e ymg pupil was Paul Tinker 8 Id h · th , years o , w o was m e 
second gra~e; another, Hope Tinker, was 11 years old and in the fifth 
grade; a third member of the Tinker family was 13, in the eighth grade; 
and a fourth _member of the same family was John Tinker, 15 years old, an 
11th gra~e h1~h school pupil. Their father, a Methodist minister without a 
church, is paid a salary by the American Friends Service Committee. 
Another student who defied the school order and insisted on wearing an 
armband in school was Christopher Eckhardt, an 11th grade pupil and a 
petitioner in this case. His mother is an official in the Women's Interna
tional League for Peace and Freedom. 

* * * 
Assuming that the Court is correct in holding that the conduct of 

wearing armbands for the purpose of conveying political ideas is protected 
by the First Amendment, the crucial remaining questions are whether 
students and teachers may use the schools at their whim as a platform for 
the exercise of free speech-"symbolic" or "pure"-and whether the 
courts will allocate to themselves the function of deciding how the pupils' 
school day will be spent. While I have always believed that under the First 
and Fourteenth Amendments neither the State nor the Federal Govern
ment has any authority to regulate or censor the content of speech, I have 
never believed that any person has a right to give speeches or engage in 
demonstrations where he pleased and when he pleases. * * * 

* * * 

While the record does not show that any of these armband students 
shouted, used profane language, or were violent in any manner, detailed 
testimony by some of them shows their armbands caused com~ents, 
warnings by other students, the poking of fun at them, and a warnmg by 
an older football player that other, nonprotesting students ha~ better l~t 
them alone. There is also evidence that a teacher of mathematics had his 
lesson period practically "wrecked" chiefly by disputes with Mary Beth 
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T.nk h ore her armband for her "demonstration." Even a casual 
I er, w o w d d'd d' t t d t ' . reading of the record shows that this armban i 1ver s u en s minds 

from their regular lessons, and that talk, c?mm~nts, etc., made_ John 
Tinker "self-conscious" in attending school with his arm?and. While the 
bsence of obscene remarks or boisterous and loud disorder perhaps 

justifies the Court's statement that the few armband stude~ts did not 
actually "disrupt" the classwork, I think the record overwhelmmg~y shows 
that the armbands did exactly what the elected school officials and 
principals foresaw they would, that is, took the students'. minds off ~heir 
classwork and diverted them to thoughts about the highly emot10nal 
subject of the Vietnam war. And I repeat that if the time has come when 
pupils of state-supported schools, kindergartens, grammar schools, or high 
schools, can defy and flout orders of school officials to keep their minds on 
their own schoolwork, it is the beginning of a new revolutionary era of 
permissiveness in this country fostered by the judiciary. * * * 

I deny, therefore, that it has been the "unmistakable holding of this 
Court for almost 50 years" that "students" and " teachers" take with 
them into the "schoolhouse gate" constitutional rights to "freedom of 
speech or expression." Even Meyer did not hold that. * * * In fact, I think 
the majority's reason for invalidating the Nebraska law was that it did not 
like it* * *. 

* * * 

In my view, teachers in state-controlled public schools are hired to 
teach there. * * * [P]ublic school students [are not] sent to the schools at 
public expense to broadcast political or any other views to educate and 
inform the public. The original idea of schools, which I do not believe is 
yet abandoned as worthless or out of date, was that children had not yet 
reached the point of experience and wisdom which enabled them to teach 
all of their elders. It may be that the Nation has outworn the old
fashioned slogan that "children are to be seen not heard," but one may, I 
hope, be permitted to harbor the thought that taxpayers send children to 
school on the premise that at their age they need to learn, not teach. 

* * * 
Change has been said to be truly the law of life but sometimes the old 

and the tried and true are worth holding. The schools of this Nation have 
undoubtedly contributed to giving us tranquility and to making us a more 
law-abiding people. Uncontrolled and uncontrollable liber ty is an enemy to 
domestic peace. We cannot close our eyes to the fact that some of the 
country's greatest problems are crimes committed by the youth, too many 
of school age. School discipline, like parental discipline, is an integral and 
important part of training our children to be good citizens-to be better 
citizens. Here a very small number of students have crisply and summari
ly refused to obey a school order designed to give pupils who want to learn 
the opportunity to do so. One does not need to be a prophet or the son of a 
prophet to know that after the Court 's holding today some students in 
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Iowa sch_ools and indeed in all schools will be ready, able, and willing to 
defy their teachers on practically all orders. * * * Turned loose with 
lawsuits for damages and injunctions against their teachers as they are 
here, it is nothing but wishful thinking to imagine that young, immature 
students will not soon believe it is their right to control the schools rather 
than the right of the States that collect the taxes to hire the teachers for 
the benefit of the pupils. This case, therefore, wholly without constitution
al reasons in my judgment, subjects all the public schools in the country to 
th~ whims and caprices of their loudest-mouthed, but maybe not their 
brightest, students. I, for one, am not fully persuaded that school pupils 
are wise enough, even with this Court's expert help from Washington, to 
run the 23,390 public school systems in our 50 States. I wish, therefore, 
wholly to disclaim any purpose on my part to hold that the Federal 
Constitution compels the teachers, parents, and elected school officials to 
surrender control of the American public school system to public school 
students. I dissent. 

MR. JUSTICE HARLAN, dissenting. 

I certainly agree that state public school authorities in the discharge 
of their responsibilities are not wholly exempt from the requirements of 
the Fourteenth Amendment respecting the freedoms of expression and 
association. At the same time I am reluctant to believe that there is any 
disagreement between the majority and myself on the proposition that 
school officials should be accorded the widest authority in maintaining 
discipline and good order in their institutions. To translate that proposi
tion into a workable constitutional rule, I would, in cases like this, cast 
upon those complaining the burden of showing that a particular school 
measure was motivated by other than legitimate school concerns-for 
example, a desire to prohibit the expression of an unpopular point of view, 
while permitting expression of the dominant opinion. 

Finding nothing in this record which impugns the good faith of 
respondents in promulgating the armband regulation, I would affirm the 
judgment below. 

NOTES AND QUESTIONS 

1. Weighing the interests (again). Citing Meyer and Pierce, Justice Fortas 
states unequivocally: " It can hardly be argued that either students or teachers 
shed their constitutional rights to freedom of speech or expression at the 
schoolhouse gate. This has been the unmistakable holding of this Court for 
almost 50 years." Did Meyer or Pierce announce any such "unmistakable" 
holding? 

2. Questions about Tinker. (a) What is Tinker 's holding?, (b) Does Tinker 's 
majority opinion contain broad language (including dictum) unnecessary to 
the Court's decision?, (c) Assume · you are a school official who wishes to 
respect students' rights but also maintain discipline and assure a safe learn
ing environment. Does Tinker's majority opinion provide useful guidelines for 
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distinguishing lawful measures from the unlawful?, (d) What insights do 
Tinker's language and rationale provide about the relative strength of chil
dren's constitutional rights and the state's parens patriae interest in protect
ing children? 

3. Aftermath. "The three students who assumed the role of the named 
plaintiffs [J ohn and Mary Beth Tinker and Christopher Eckhardt] * * * were 
well-scrubbed, thoughtful kids attending public schools in Des Moines, Iowa
hardly a hotbed of protest activity in the 1960s. Before the events * * * took 
place, none of their teachers or school officials would have characterized the 
three teenagers as troublemakers." John Tinker, for example, played the 
sousaphone in the school band and the violin in the orchestra and had a 
newspaper route. Christopher Eckhardt was a Boy Scout, a student council 
president in elementary and junior high school, a student government repre
sentative in high school, a member of the school track team, and a youth 
leader at church. John W. Johnson, The Struggle for Student Rights: Tinker 
v. Des Moines and the 1960s, at ix-x, 10, 12 (1997). Other accounts of Tinker's 
background appear in Peter Irons, The Courage of Their Convictions 231-52 
(1988), and Doreen Rappaport, Tinker v. Des Moines (1993). 

The children's parents, Leonard and Lorena Jeanne Tinker and William 
and Margaret Eckhardt, were committed to the civil rights and antiwar 
movements, a commitment that outlasted the Vietnam War. In early 1991, 
69- year- old Lorena Jeanne Tinker was charged with first-degree trespass for 
protesting the Persian Gulf War by sitting in and refusing to leave a Marine 
recruiting office in Columbia, Missouri. After deliberating less than an hour, 
the jury found her guilty but recommended a fine without imprisonment. R. 
Paul Holst, Jr., Activist Pays for Peace, Columbia Missourian, Oct. 18, 1991. 
When she died in 2008, her son John made a small stainless steel plaque for 
her simple pine coffin: "Friend of the oppressed, foe of the oppressor." Abby 
Haight, The Oregonian (Portland, Or.), May 31, 2008, at E03. 

4. Justice Black 's dissent. Justice Black "had become increasingly crotchety 
in his eighties and had lost his patience with the younger generation" ; he 
became "as firm a disciplinarian in schools as he was tolerant of dissent 
outside them." Peter Irons, The Courage of Their Convictions 240, 241 
(1988). A biographer reported that the other members of the Court were "in 
various stages of shock" when Justice Black read his stinging Tinker dissent 
from the bench. The case hit close to home while Justice Black was writing it. 
After oral argument in the case, his grandson was suspended from high school 
for producing an underground newspaper that called the school administra
tion "'brutal, vicious' and 'finkos.'" Black wrote the boy's mother that "the 
school has done exactly right * * ,:,_ The time has come in this country when 
it must be known that children cannot run the school which they attend at 
government expense. " Roger K. Newman, Hugo Black: A Biography 592 (2d 
ed. 1997). 

5. Were the children's free-expression rights at stake in Tinker? Professor 
Robert A. Burt intimated that "the children's armbands reflected more their 
parents' convictions than theirs." Professor Burt argued that Tinker "ignored 
the possibility that school officials might exclude parental political views from 
school in order to free children to think through these questions for them-
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selves." He suggested that the outcome should have been different if the 
defendant school district had argued that "they were acting not to impose 
their political views on students, but rather on behalf of the root values of the 
first amendment- tolerance, diversity of thought, individual autonomy
against parental impositions on children." Robert A Burt, Developing Consti
tutional Rights Of, In and For Children, 39 Law & Contemp. Probs. 118, 124 
(1975). 

When determining a child's First Amendment speech claim, would a court 
unduly intrude on parental rights enunciated in Meyer and Pierce if it 
speculated or took testimony about the motives of the parents and child? 
Should the government seek to protect children, even young children, from 
their parents' ideas? If the school district in Tinker had instead disciplined the 
students for wearing a symbol supporting United States policy in Vietnam, 
would parental influence have been relevant in determining the children's 
First Amendment speech rights? The Tinker record indicated that Des Moines 
school children wore crosses and other religious symbols to school in Decem
ber 1965; should school administrators have requested the children to remove 
these religious symbols "to free children to think through these questions for 
themselves"? 

6. The student's age and maturity. In Walker-Serrano ex rel. Walker v. 
Leonard, 325 F.3d 412 (3d Cir. 2003), the court upheld the First Amendment 
authority of school officials to prevent a nine-year-old third grader from 
circulating a handwritten petition to classmates during a quiet reading period 
and on an icy playground. The petition stated that "[w]e 3rd grade kids don't 
want to go to the circus because they hurt animals. We want a better feild 
[sic] trip." Id. at 414. 

Walker-Serrano said that "any analysis of the students' rights to expres
sion on the one hand, and of schools' need to control behavior and foster an 
environment conducive to learning on the other, must necessarily take into 
account the age and maturity of the student" because "speech appropriate for 
eighteen-year-old high school students is not necessarily acceptable for seven
year-old grammar school students." Id. at 416-17. The panel explained that 
"[e]lementary school officials will undoubtedly be able to regulate much
perhaps most-of the speech that is protected in higher grades" because: 

as students approach adulthood, their ability to form and express their 
own views becomes increasingly important. Younger students are at a 
stage in which learning how to develop relationships and behave in 
society is as or even more important than their forming particular views 
on controversial topics. Instilling appropriate values is a primary goal for 
our public schools, one that is especially important in the earlier grades. 
Accordingly, young students demand a far greater level of guidance
guidance that is fundamental to our public schools' mission. 

Id. at 417. Does Walker-Serrano properly apply Tinker? Should the nature 
and scope of a public school student's First Amendment speech rights depend 
on the student's age and maturity? By seeking to provide "a far greater level 
of guidance," does the public school (which students must attend unless they 
attend a private school or are home schooled) unduly intrude on the rights or 



.k the third-grade petitioner's parents) object 
prerogatives of pare:r:it_s who (h e_ h to provide that guidance themselves? 
to the school's pos1t10n and w1s . . 

d hool uniforms Smee Tinker, courts have 
7. Hair length, dress codehs an :?tutional rights· of public school students in 

t . d to speak about t e cons 1 . con mue . . 1 d·ng these self-expression cases: 
a variety of circumstances, me u 1 . . . . . 

. z ( Most of the early dec1s1ons c1tmg Tinker con. 
Hair length reg~°: i~ns ~h regulations for boys. Some decisions held that 

cerned challenges to aitr engnizable because "the federal court system is ill-
such challenges are no co . f th C . 

. ak al · dgments on hair lengths m terms o e onst1tu-eqmpped to m e v ue JU h ·t· 
. ,, d b "the wisdom and experience of school aut on ies must be 

t1on an ecause . d. . ' " z 11 D 1 
dee~ed superior and preferable to the federal JU 1c1ary s. e er v · o_n~ga 

h 1 D. t · t 517 F 2d 600 606-07 (3d Cir. 1975) (en bane). Some dec1s1ons Sc oo 1s nc , · , . all · · 
upheld the constitutionality of hair length regul~tion~, ge~er Y re3ectmg 
efforts to invoke Tinker to strike them down for v1olatm~ First Amendment 
symbolic-speech rights. See, e.g., Kraus v. B~ard of Educatio~, 492 S.W_.2d ~83 
(Mo. 1973). Other decisions struck down hair length regulations for _violating 
these rights. See, e.g., Holsapple v. Woods, 500 F.2d 49, 50, 52 (7th Cir. 1974). 

Dress codes and uniforms. In the 1990s, many public school districts 
adopted dress codes or policies mandating that students wear uniforms. About 
half the states enacted legislation authorizing local school boards to act. See, 
e.g., Ohio Rev. Code § 3313.665. An estimated one-quarter of t~e nation's 
public elementary schools, and ten to fifteen percent of public middle and high 
schools, now require uniforms. See Carol Motsinger, Ironing Out Policies On 
School Uniforms, USA Today, Aug. 6, 2007, at 3A. 

Dress codes and uniform policies are typically designed to maintain 
discipline, prevent violence, instill a sense of school and personal pride, 
enhance the learning environment, weaken gangs by prohibiting children 
from wearing gang colors and gang insignias, and avoid violence against 
children who wear jewelry or designer and other expensive clothing or who 
inadvertently wear gang colors. These policies may also prohibit baggy pants 
and other clothing that could conceal weapons, may seek to boost the self
esteem of children whose parents cannot afford expensive clothing, and may 
make trespassers easier to identify on the school campus. 

Court challenges to mandatory school uniform policies have doubtlessly 
been blunted because many districts provide free uniforms for children of poor 
families and allow parents to opt out of the uniform policy on their children's 
behalf. Where a school district promulgates a content-neutral dress code for 
one or more of the reasons recited above, however, courts have generally 
upheld t~e _codes as, in Tinker's words, "necessary to avoid material and 
substantial m~erference with schoolwork or discipline." See, e.g., Blau v. Fort 
Thomas Pubhc School District, 401 F.3d 381 (6th Cir. 2005); Dempsey v. 
Alston, 966 A.2d 1 ~N.J. Ap~. Div. 2009). Courts have similarly rejected 
chal~enges grounded in the children's First Amendment rights and the par· 
e~~:d Fo~rteenth. Amendment substantive due process right to direct their 
c 

1 
ren s ~ducation and upbringing without unreasonable state interference. 

8
:e, e.g., ~itt~efield v. Forney Independent School District, 268 F.3d 275 (5th 

~~D.~.~~'. L1psman v. New York City Board of Education, 1999 WL 498230 
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prerogatives of parents who (like the third-grade petitioner's parents) object 
to the school's position and wish to provide that guidance themselves? 
7. Hair length, dress codes and school uniforms. Since Tinker, courts have 
continued to speak about the constitutional rights of public school students in 
a variety of circumstances, including these self-expression cases: 

Hair length regulations. Most of the early decisions citing Tinker con
cerned challenges to hair length regulations for boys. Some decisions held that 
such challenges are not cognizable because "the federal court system is ill
equipped to make value judgments on hair lengths in terms of the Constitu
tion," and because "the wisdom and experience of school authorities must be 
deemed superior and preferable to the federal judiciary's." Zeller v. Donegal 
School District, 517 F.2d 600, 606-07 (3d Cir. 1975) (en bane). Some decisions 
upheld the constitutionality of hair length regulations, generally rejecting 
efforts to invoke Tinker to strike them down for violating First Amendment 
symbolic-speech rights. See, e.g., Kraus v. Board of Education, 492 S.W.2d 783 
(Mo. 1973). Other decisions struck down hair length regulations for violating 
these rights. See, e.g., Holsapple v. Woods, 500 F.2d 49, 50, 52 (7th Cir. 1974). 

Dress codes and uniforms. In the 1990s, many public school districts 
adopted dress codes or policies mandating that students wear uniforms. About 
half the states enacted legislation authorizing local school boards to act. See, 
e.g., Ohio Rev. Code § 3313.665. An estimated one-quarter of t~e nation's 
public elementary schools, and ten to fifteen percent of public middle and high 
schools, now require uniforms. See Carol Motsinger, Ironing Out Policies On 
School Uniforms, USA Today, Aug. 6, 2007, at 3A. 

Dress codes and uniform policies are typically designed to maintain 
discipline, prevent violence, instill a sense of school and personal pride, 
enhance the learning environment, weaken gangs by prohibiting children 
from wearing gang colors and gang insignias, and avoid violence against 
children who wear jewelry or designer and other expensive clothing or who 
inadvertently wear gang colors. These policies may also prohibit baggy pants 
and other clothing that could conceal weapons, may seek to boost the self
esteem of children whose parents cannot afford expensive clothing, and may 
make trespassers easier to identify on the school campus. 

Court challenges to mandatory school uniform policies have doubtlessly 
been blunted because many districts provide free uniforms for children of poor 
families and allow parents to opt out of the uniform policy on their children's 
behalf. Where a school district promulgates a content-neutral dress code for 
one or more of the reasons recited above, however, courts have generally 
upheld the codes as, in Tinker's words, "necessary to avoid material and 
substantial interference with schoolwork or discipline." See, e.g., Blau v. Fort 
Thomas Public School District, 401 F.3d 381 (6th Cir. 2005); Dempsey v. 
Alston, 966 A.2d 1 (N.J. App. Div. 2009). Courts have similarly rejected 
challenges grounded in the children's First Amendment rights and the par· 
ents' Fourteenth Amendment substantive due process right to direct their 
children's education and upbringing without unreasonable state interference. 
See, e.g., Littlefield v. Forney Independent School District, 268 F.3d 275 (5th 
Cir. 2001); Lipsman v. New York City Board of Education, 1999 WL 498230 
(S.D.N.Y.) . 
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Where a school district d 
should the district 1 d a opts a dress code or uniform policy for students 

a so a opt a dress d ·t 1· .. ' administrators who strid co. e or um orm po icy 1or teachers and 
For school board membe e the same corri~ors and classrooms as the students? 
meetings? rs and the supermtendent of schools at public board 

8. School disruption A r · k , . . . 
"d[id] not · s in er s maJority viewed the record the decision 

concern speech or act. th t . t d ' or the rights f th i~n a m ru es upon the work of the schools 
students' armbo ~ er students . beca~se there was no indication that the 
expressly with::lds ~~~sed any disrupt10n of or_dinary school activities. Tinker 
activity that c t s~, Ame~dment protection from students' expressive 
actual rea es a material and substantial" threat of "interference 

or nascent with the h 1 ' k f . . . . ' th t d ' sc 00 s wor or o colhs10n with the rights of 
o er s u ents to be secure and to be let alone." 

In the absence of ''a t l" · t c t 
1 

c ua m er1erence, how may school officials seeking 
. 0 regu ate student expression demonstrate the requisite threat of "nascent" 
mterference? Several t d · · . . . · recen ecis10ns have arisen from efforts by school 
authorities to ban displays of the Confederate flag on campus. In Barr v. 
Lafon, _5~8 F.3d 554, 565 (6th Cir. 2008), the court of appeals held that school 
~uthonties need not wait for actual disruption, provided that they could 
_reasonably forecast that the Confederate flag would cause substantial disrup

tion to schoolwork and school discipline." 

Reasonableness, however, remains a slippery concept. Several decisions 
require proof of prior disruption, which was present in Barr. In Scott v. 
School Board, 324 F.3d 1246 (11th Cir. 2003), for example, the court of 
appeals held that because the school had recently experienced racial tensions 
and racially motivated fights, school officials reasonably suspended students 
for violating a ban on displaying Confederate flags on school property. 
Without such a record, however, discipline may violate the students' First 
Amendment rights. See, e.g., Castorina v. Madison County School Board, 246 
F.3d 536 (6th Cir. 2001) (remanding for trial on whether school had a prior 
history of disruption relating to display of the Confederate flag). 

In light of well-publicized school shootings at Columbine High School and 
elsewhere since the late 1990s, courts have held that some potentially disrup
tive conduct so directly and immediately implicates school security and so 
threatens disruption that the First Amendment permits school officials to act 
without a showing of prior disruption. See, e.g., Boim v. Fulton County School 
Dist., 494 F.3d 978 (11th Cir. 2007) (upholding suspension of high school 
student for writing story about her " dream" of shooting a teacher). 

9. A First Amendment right to receive information ? In Board of Education v. 
Pico, 457 U.S. 853 (1982) (plurality opinion), the issue was whether the First 
Amendment limits a school board's authority to remove books from high 
school and junior high school libraries because of their content. Several 
students sued after the defendant board removed books which it characterized 
as " anti-American, anti-Christian, anti-Semitic, and just plain filthy." 

Justice Brennan's plurality opinion (for himself and Justices Marshall 
and Stevens) concluded that the school board's removal of library books 
implicated the students' First Amendment right to " receive information and 
·d " Id at 867. The plurality acknowledged that students' First Amend-
1 eas. . 

1 
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d ... I' ht of the special characteristics of the 
ment rights must be construe m ig h b d denies these rights when 
school environment," but concluded that t e 

0~~ with which the board 
it acts with intent to d~ny students a~ce~ls tlo I e~~ have held that "school 
disa ·ees. Id. at 871. Justice Blackmun s1m1 ar Y wou . . 
officfa1s may not remove books for the purpos~ of restrictmg access ~o t~e 
political ideas or social perspectives discussed m the~, wh:n that ~~tion is 
motivated simply by the officials' disappr~v~l of. t~e ideas mvolved. Id. at 
879- 80 (Blackmun, J ., concurring) (emphasis m origmal). 

To Chief Justice Burger (dissenting for himself and Justices Rehnquist, 
Powell and O'Connor), Pico turned on "whether local schools are to be 
administered by elected school boards, or by federal judges and teenage pupils; 
and * * * whether the values of morality, good taste, and relevance to 
education are valid reasons for school board decisions concerning the contents 
of a school library. " Id. at 885. "[A]s a matter of educational policy students 
should have wide access to information and ideas. But the people elect school 
boards, who in turn select administrators, who select the teachers, and these 
are the individuals best able to determine the substance of that policy." Id. at 
891 (emphasis in original). 

10. The pendulum swings. Once the Warren Court era passed, the Court 
grew perceptibly uncomfortable with Tinker's broad articulation of children's 
rights. The discomfort appeared first in Pico, whose plurality and concurrence 
stressed Tinker while the dissenters distanced themselves from it. 

. Morse v. Frederick is the Supreme Court's latest decision concerning the 
F1rst Amendment expressive rights of students in the public schools. The 
Justices wrestle with Tinker and synthesize two First Amendment student
speech decisions that distinguished it, Bethel School District v. Fraser, 478 
U.S. 675 (1986), and Hazelwood School District v. Kuhlmeier 484 US 260 
(1988). ' . . 

MORSE v. FREDERICK 
Supreme Court of the United States, 2007. 

551 U.S. 393. 

CHIEF J USTICE ROBERTS delivered the opinion of the Co t ur . 

. ~t ala school-sanctioned and school-supervised event a high school 
prmc1p saw some of her students unfurl 1 b ' . 
message she reasonably regarded as r . a . arge anner con veymg a 
with established school policy h't-t?motmg illegal drug use. Consistent 
the principal directed the stu~:~t: ~~nf~~ch messages at school events, 
dent-among those who had brou ht th b down the banner. One stu
do so. The principal confiscated g th e anner to the event-refused to 
s~udent. The Ninth Circuit held that\::nrn:r _and, late: suspended the 
First Amendment and th t th prmcipal s act10ns violated the 
damages. ' a e student could sue the principal for 

. Our cases make clear that students do " . 
rights to freedom of speech . not shed their constitutional 
v. Des Moines Independent ~ expres~wn at the schoolhouse gate. " Tinker 

ommumty School Dist. (1969). At the same 


